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Introduction

[1] This case is about the lawfulness or othesvakcertain acts carried out by the President
following military intervention in the government the State. The defendants maintain that the
President retained prerogative powers which enahiedto act in an emergency for the public
good. They say those powers enabled him to rdtgyacts of the military in the takeover, and
ultimately in consequence absolving the participaritunlawfulness. But did such powers allow
him to act without specific authority of the Constion? Were his powers as the plaintiffs
argue circumscribed within the confines of the Gituigon with regard to the dismissal of the

Prime Minister and his Cabinet and the dissolutbrParliament? Were those powers further



confined by the common law by the requisite condgiset out in the case Bfasad Republic
of Fiji & Ano.v Prasad2001] 2 LRC 743.

[2] In the course of the present case, the pattasd pleaded and ventilated the issue of
executive privilege or public interest immunityntérest in this issue faded however and played a
less significant part in closing submissions. tinstead the pivotal question posed to the court
for answer was how far the courts could subject Rhesident’s conduct to judicial review.
Though there was variance in the submissions #getextent or scope of the President’s powers,
it was generally accepted that the President dgbg®s some reserve powers to act in a crisis.
The plaintiffs argued that the 5 requirement®dsadwent to the existence of those powers as
well as to the extent of their exercise. In effibet powers could only arise irPaasadlike state

of affairs. The plaintiffs went further and arguixt there was no necessity and there should
have been an immediate return to the pgfeD&cember 2006 situation as if the coup had not

occurred at all.

[3] In Prasad [pp.760, 761], the Court of Appeal had adopted fbenulation of the
necessity doctrine from the judgment of Haynes Mitchell v DPP[1986] LRC (Const) 35 at
p.88-89 in the Court of Appeal of Grenada:

‘I would lay down the requisite conditions to beath (i) an
imperative necessity must arise because of theteexis of
exceptional circumstances not provided for in tloee$Gitution, for
immediate action to be taken to protect or presewme vital
function to the State; (ii) there must be no otbeurse of action
reasonably available; (iii) any such action must rbasonably
necessary in the interest of peace, order, and goeernment; but
it must not do more than is necessary or legislaiond that; (iv)
it must not impair the just rights of citizens untlee Constitution;
(v) it must not be one the sole effect and intentwd which is to
consolidate or strengthen the revolution as such.”

[4] The defendants argued that the Presidentcesest plenary powers well and long
recognised by the common law. These reserve powerse not products oPrasadlike
necessity. They would only be available to a Hea&tate, a sovereign, or a monarch. They
could not be exercised and excused if carried gt private citizenBurmah OilCo Ltd v Lord
Advocate[1965] AC 75 at 136-137 per Lord Hodson. The Riesi's prerogative powers, or



ultimate reserve powers, derived from Presidergiadcession to those of former imperial

sovereignty.

[5] When this case came to trial application wesde to the court for the proceedings to be
covered by television for re-broadcast on a dadgi® The court, unusually, allowed the
coverage. The compelling reason for doing so wasntable the public to understand what this
case was about and so as to avoid misinformatighnaisunderstanding on the nature of the

dispute laid before the court.

[6] Courts do not make pronouncements on mattérgurrent national interest as the

moment takes them. The courts must await thegfilihcases in which litigants in pleadings set
out the areas in dispute, where specific declaratare sought or issues litigated, and where live
guestions are posed for answer. In this case aklsh seen later, the nature of the respective
cases and the relevant issues appeared to shifis rmiuch would have been apparent to the

ardent observer of the trial proceedings.

[7] It is important to mark at the outset thae tbourt has not been asked to canvass the
validity of any possible reasons which might exctise military takeover. In his opening
remarks Mr McCoy QC conceded the court was not eored with whether there was moral,
military or philosophical imperative for such actioNor has the doctrine of necessity faoap
d’etat figured as a matter of dispute between the parti®gdence and argument has not been
directed to prove that issue. The court has nehlasked to approve the acts of the military in
taking over the executive, in removing the Primenister and the Cabinet, or in ordering the
dissolution of Parliament. These were not the engtlitigated in this case. Instead the parties
wished to have an answer to the question as toh&h¢the President could act in the crisis of
December 2006 and January 2007 in the way thaiche An examination of the surrounding
and preceding factual circumstances which confrbibe President is therefore relevant to a

formulation of this answer.

[8] Fiji does not have a separate constitutioo@lirt for matters of this kind. Original
jurisdiction is granted instead by the Constitutiorthe High Court “in matters arising under the
Constitution or involving its interpretation” [Cansection 120(2)]. The gravity of this issue has

compelled this court to constitute itself as a Ibeiof 3 judges as was done in an earlier



constitutional matter which went on to the Privyu@oil: AG of Fiji v DPP[1983] 2 AC 672.
However, as can be seen from the opinions of trerdddheir lordships throughout in that case
were concerned with far less grave issues tharethlaged before this court.

History of the Proceedings

[9] On 20" February 2007 the plaintiffs filed an originatisgmmons seeking from the court
12 declarations, chief of which was that the rerhasfathe Prime Minister, Cabinet and
Ministers by force of arms was unconstitutional amtwful. Another declaration sought was

that the usurpation of executive authority was kirtyi unconstitutional and unlawful.

[10] The matter was called in court first off ®larch 2007. Mr Fa asked for a speedy trial,
and sought a minor amendment to the summons. d$ewas adjourned to3®arch 2007 to
allow for the affidavit of Mr Qarase to be propeshyorn, and for a supplementary affidavit to be

prepared.

[11] On 33" March 2007 upon application the media were allowednake their own tape
recording of the proceedings at the interlocutdage. Further time was allowed to Mr Fa to file
what were to be two supplementary affidavits. Mr mRentioned difficulties with his client

attending court.

[12] On the next mention T1April 2007 Mr Pryde the Solicitor-General, appegrifor the
1% 29 and 4" defendants sought time to consider his clientsitimm on the affidavit of Mr
Qarase. He foreshadowed an application to striketloe action. Mr Fa said he was also
preparing certain papers. The court asked thatapation of affidavits by the defence continue

whilst the plaintiffs’ papers were still being firsed.

[13] On 24" April 2007 the court was informed an interlocutongtion had been filed by the
defendants though not yet served on the plaintififie motion sought that the proceedings
should be continued by writ not originating summams the ground that the facts were
substantially in dispute. It also sought the stgkout of material in the affidavits of the

plaintiffs as either irrelevant or inadmissiblé.cllaimed that the reliefs claimed were too broad.



The court ordered affidavits in reply and set tearing of the interlocutory motion to 1 June
2007.

[14] There remained difficulty in achieving th#esndance of Mr Qarase at court. Mr Pryde
said the Emergency Regulations had been lifted mmdorder was necessary. The court
expressed concern at delay being caused by anydimpet, and decided upon an order against
all defendants from which the State and the Attgpi@General were subsequently absolved. In

making the order the court said:

“[2] Unfortunately in Fiji it seems to happen totien that when
a restraint is lifted, the application of the rasit is continued by
officers who have not been informed of the liftinog for other
reasons of caution or zealousness.

3] ...

[4] | also express the hope that access to jusdice the right
of the litigant to attend his case will be accordedVir Qarase
without the need for any further court interventicdBuch an order
will also assist in the disposal of this case.”

[15] On 22% June 2007 the court decided the motion by pemgitthe continuance of
proceedings by originating summons, and allowedtamtiffs to amend their summons in order

to narrow the scope of the court’s focus. The toancluded [Ruling No. 2 para [12]]:

“The tension for the court lies on the one hand,allowing
relevant and fair ventilation of the issues anddawecessary for
the decision, and on the other, in keeping the gaten timely
and manageable proportions for the litigants andtle justice
system.”

[16] The court ordered that the parties were tcidie which witnesses who had made
affidavits were to be made available for cross-dration. No orders were made to exclude
parts of the affidavits filed which contained clgarrelevant and inadmissible material. The
court took the same approach to such material hadtat first instance iRrasad: Prasad v
Republic of Fiji and Anor[2001] 1 LRC 665 (at pp.672-4), which was to “ovel defects in

the papers, which are largely minor, in the greetierests of the justice of the matter.”



[17] After Ruling No. 2 was delivered, counsel atiee court in chambers arrived at a
timetable for the case thereafter. In that timietab pre-trial conference was fixed for™1
September 2007 at which it was necessary for oasreseunsel who were to conduct the trial to
be present. The trial was fixed fotDctober 2007. Other interlocutory matters werddo
fitted in beforehand.

[18] On the day fixed for pre-trial conferenc@ve Senior Counsel for the plaintiffs, all
counsel attended. Time was extended for the gino file affidavits in reply to those of the
defendants. This was partially because of furtimee having to be allowed to the defendants to

file their affidavits which were eventually contathin 11 lever arch files.

[19] The plaintiffs wished to postpone the predtrtonference till later in the month. The
court declined this request [Ruling No. 3 para .[5]lnstead counsel were urged to be in
communication with each other to narrow down theteotious issues. The court stated “In a
case of this dimension, it is essential that coussek to present to the court for determination

only those matters which are the true core of ttesipective cases.”

[20] The plaintiffs sought to postpone the trilca This was declined on the ground no good
reason was given for the postponement. Orders greea for counsel to notify their opponents

by certain dates as to which witnesses were redjfrecross-examination.

[21] Upon application, the court allowed the dkttey-General’'s later originating summons
Action No. HBC398.07S to be consolidated with thaindiffs’ summons HBC60.07S [Order 4

Rule 2]. Most of the declarations sought wererinédated with the main issues in the original
proceedings. The court was anxious that the gabtiang forward the contentious and central

issues of the®December intervention so that the court could déthl them all at one time.

[22] In the same Ruling [Ruling No. 3, 1 Beptember 2007] the court declined to allow the
Proceedings Commissioner of the Fiji Human Rightam@ission to intervene pursuant to
section 37(2) of the Human Rights Commission Aab.[lI8 of 1999]. Instead the court invited
the Proceedings Commissioner Dr Shaista Shameemake submissions and to assist the court

as amicus curiae. Earlier, at the time when th@ahon had been extended to the Fiji Human



Rights Commission, a similar invitation had beeteagled to the Fiji Law Society. The Society

did not take up the court’s invitation.

[23] There were 3 summonses to strike out. MrCllg and Mr Fa both conceded that
proceeding by way of interlocutory summons wasanggalistic way in which to have the extent
of residual Presidential powers considered anddeeci Accordingly first Mr McCoy and then

Mr Fa withdrew their respective summons.

[24] On £ October 2007 the plaintiffs sought to postponettiaé fixed for 2 October 2007.

Overseas counsel for the other parties were alrpaglsent in Fiji. The reason given by the
plaintiffs was a last minute change of counsel.e @ate of trial had been settled with counsel
and a date of commencement fixed as far back ¥5J2®e 2007, some 3 months earlier. It
appeared that eminent Senior Counsel had not bempenty and definitely engaged. The
engagement of Senior Counsel had been handleddtgeariaw firm, Q.B. Bale and Associates.

The court concluded counsel had neither been edgagebriefed for the trial.

[25] The court was placed in an unnecessarycdiffy, but considered it could not simply put
off the trial. The trial was postponed by 2 dagsvhver to allow the plaintiffs some indulgence
[Ruling No. 4, 2° October 2007].

[26] Mr Perram SC then appeared for the plasitifHe opened his case. The court allowed
further indulgence to the parties and time for 8edounsel to narrow down the issues and to
agree facts. By consent a statement of claim wastdd to be filed and served. The document
produced, which was not filed, revealed a remaskaliferent case than that shown by the
original papers. Counsel for the defendants pretes They said it contained material

allegations of fact not referred to in Mr Perramjening.

[27] It appeared that the legal basis of therpiis’ claim had not been worked out. This was
not Mr Perram’s fault, but rather those who in itgahad carriage of the plaintiffs’ case. The
court observed [Ruling No. 5 TDctober 2007]:

“[9] It is not appropriate at this late stage whime trial has
already commenced and the case opened, for th&tifitato seek
to alter the allegations made against the other isich major way.



The courts must insist on fairness, a concept abyurelated to
orderliness. Knowing in a timely way what is thature and
extent of the complaint made against you, is ae&mstone of our
system of justice. The enormity and gravity of is®ues demand
also that the judges of the court be given moreerydand
measured assistance than results from this marpeoceeding.”

[28] Reluctantly the trial had to be postponed agaid a fresh timetable arranged. The trial
was re-fixed for # March 2008. Meanwhile the defendants moved feeparate trial on the
justiciability issue. The court accepted this edig threshold poirlbasogo v Logo Lt§007]

2 WLR 1062 but declined to order a separate trial.

[29] When the court convened ofi March 2008 for the commencement of the trial tiveas
difficulty in Mr McCoy QC for the T 2" and 4' defendants being present because of a Hong
Kong Court of Appeal matter unexpectedly brought drhe court declined the application for
postponement. However the court insisted on afistgreed issues for determination pursuant
to Order 34 r.2(4) and a list of witnesses to Ineléeed [Ruling No. 7% March 2008].

[30] The trial then proceeded betwedhZ®" March 2008.
Background facts

[31] The court was not presented with a set oéed facts. The facts were to be gathered
from a bundle of documents jointly tendered bydké&ndants without objection and from those
factual circumstances not in dispute which can besidered notorious or from documents
which are matters of public record. Many of these mentioned in the plaintiffs’ amended
statement of claim and not disputed in the statésneh defence. Two witnesses for the
plaintiffs gave evidence or at least were tenddoedcross-examination and some exhibits and
affidavits were tendered through them. The volwusisets of affidavits of other witnesses filed

were not tendered and did not form part of the @vae for consideration.

[32] On 17 March 2006 the incumbent President, Ratu Josefm\hatu Uluivuda, was re-
appointed for a further term of 5 years as Presidénriji. His Excellency’s appointment was
made in conformity with section 90 of the Constdant Throughout the circumstances of this

case the President remained constitutionally irceff



[33] Following a General Election in May 2006 tpkmintiff Mr Qarase was re-elected to
Parliament and was re-appointed as Prime Ministele led a government comprising 36
members of his own party, the SDL, and two indepahanembers, thereby commanding the

confidence of the House of Representatives, witiapority of 38 members in a 71 seat House.

[34] For the previous 18 months or so onwardsrpie 5" December 2006 the military and
the Government of the day were descending intdasioaship of increasing ill will and conflict.
Matters grew worse following the formation of thewnGovernment in May 2006. Public and
private exchanges between the Commander of the R¥fMke one hand and the Prime Minister

on the other were both hostile and acrimonious.

[35] Inlate October 2006 the RFMF issued a aterftial paper with a series of requests to the

Government of Mr Qarase.

[36] In the paper the RFMF requested a “publicla@tion by the Government that the events
of 2000 was illegal.” There had been a civiliamgon Fiji in 2000. The military wanted the
Ministry of Reconciliation to undertake an educatirogramme to inform the public of this
fact, and the removal from public office of all #Bowho were involved and implicated. It
wanted this education so that the people wouldeasghe rule of law and understand the

standard of leadership required of future leaders.

[37] The army wanted the withdrawal of 3 billsetReconciliation Tolerance and Unity Bill,
the Qoligoli Bill and the Land Tribunal Bill. Ittated the bills were unconstitutional,
controversial and extremist in nature, and wouldt foring forth peace and stability that we seek
as a young nation.” It was said the bill had tle¢eptial to create conflicts in the indigenous
race. The bills were “deviously constructed totaegthe minds of the Fijians that it is ideal for

them. In reality, it is a quest to buy votes fotifical expediency and supremacy.”

[38] It wanted the investigation against the Camaer completely withdrawn. The
investigations by the Commissioner of Police werewed as an attempt to weaken the
institution, and continuation of the May 12000 plot by rebels in turn continued by the SDL

Government.
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[39] It sought the termination of the contracttbé Commissioner of Police, Mr Andrew
Hughes. It claimed Mr Hughes had compromised bgtion under political pressure. Foreign
influences had been at work. “His office is noden neutral and impartial in handling state
affairs. Hughes unfortunately played a part” itdsén the strategic plan to remove the

Commander RFMF in his absence.”

[40] It alleged that Hughes was “the front of thestralian Government in its ground strategy
of neo-colonialism, weakening the RFMF and (ha@) plotential to cause instability in Fiji.”
The RFMF sought his immediate removal, so as ttoredrust and co-operation between the
RFMF and the Police.

[41] It sought reconsideration of the arming loé tPolice Tactical Response Unit. This was
considered an unhealthy development where Rulésnghgement would not be clear. It was
stated this was another instance of foreign infbeermlong with Australian police uniforms, all

said to be part of the Australian strategy of tatainination over the country.

[42] The Army said there was to be no foreignitamy/ or police intervention, and pointed out
that it was a clear violation of independence amkreignty. The RFMF was intact and strong.
The Foreign Minister’s statement adopting the Bilet Declaration was an option neither

advised nor acceptable. It was rather a catadyisistability.

[43] The RFMF sought the removal of the comméraran of the Native Land Trust Board.
The NLTB must focus on its core functions and sedhe medium and long term stability of

land leases.

[44] There were long standing issues the RFMFkidid the Ministry of Home Affairs which
were neither responded to nor addressed. Theseerwd force structure, non-payment of
allowances [JE8], Ration allowances, promotionsd ahe development of operational

relationships with other forces.

[45] Finally the RFMF stated the greatest threaFiji’'s national and economic security was
“lack of good governance under the present cloatemhocracy.” It was quite wrong to blame

long standing economic woes on the military’s staffdvith Government. “Under that cloak,
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corruption and abuse of office, economic downturd ancontrolled debts, foreign influence and
discriminatory policies are becoming the order led tlay. These have slowly destroyed the

nation and enslaved the people and the countryptmastate.”

[46] On Friday 27 October 2006 the Prime Minister indicated the Goreent would not
resign. On " November 2006 the Commissioner of Police annourthatithe Commander

would be investigated for sedition.

[47] Efforts were made through the Great CountiChiefs to try to resolve the impasse. A
meeting was also organized to take place in WebimgNew Zealand on 39November 2006
between the Prime Minister and the Commander. They as arranged. On Saturdd§ 2
December 2006 a meeting took place in Suva betileerPresident, the Vice-President, the
Commander, and later between the Vice-PresidenttadPrime Minister. Meanwhile on the

same day Foreign Ministers of the Pacific Islandsuf met in Sydney.

[48] In the early evening of Monday"&ecember 2006 the Prime Minister came by car to
attend the President. Eventually he came away fiteenfront gates of Government House
without seeing him. On the Prime Minister’s viee Was treated discourteously by the soldiers

on duty.

[49] By the morning of Tuesday'®ecember 2006 the RFMF had taken control of treets
of Suva. The Commander assumed executive authofithe State. Later that evening an

Extraordinary Fiji Gazette notice was issued inchithe Commander stated that:

“At approximately 1800 hours tonight TuesddyBecember 2006
I have with much reluctance assumed executive atyhof the
country and henceforth declared a State of Emeggénc

[50] The Gazette notice stated “The primary olwyecof the Interim Military Government is
to take the country towards good governance, ridfusorruption and bad practices and at the
same time provide the well being of Fiji and itople at the earliest possible opportunity.” The

normal day to day affairs of the country were tataoue as usual.
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[51] On the same evening the Commander gave @messlito the nation concerning the Public
Declaration of Military Takeover. This was putemidence by the plaintiff [Exhibit P2]. In it
he referred to the deteriorating state of Fiji dhdt the Government was “unable to make

decisions to (save) our people from destruction.”

[52] He explained about the security situatidre theckpoints, patrols, and that police and
army would work together to ensure everybody's ggcu He went on to refer to the

Government Ministers and said:

“All the Ministers from the last government haveehegiven as
from tomorrow one month to vacate their governnegrarters and
return all government property in their possessidiey will be
paid a severance pay of one months pay. There istention on
the Military to arrest these Ministers. We onlk dkat they live
their daily lives and not interfere in the proc#sat is now taking
place.”

[53] He said:

“RFMF over the years have been raising securityceors with the
Government, in particular the introduction of cowgrsial bills,
and policies that have divided the nation now anit vave very
serious consequences to our future generations.”

[54] He continued:

“These concerns have been conveyed to the Primesteinn all
fairness and sincerity with the country’s interasheart.

Apparently, all RFMF concerns were never acceptéith wue
spirit. All my efforts to the government were to avail. Instead,
they turned their attention on the RFMF itself. spige my advice,
they tried to remove me and create dissension nvitiee ranks of
the RFMF; the institution that stood up and rededdhe Nation
from the path of doom that the Nation was beingttedh 2000.
Qarase has already conducted a ‘silent coup’ throlbigbery,
corruption and introduction of controversial Bill.”
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[55] He said it was clear to him that the “Goverminleas no intention of solving this crisis.”
On his visits to the President over the precedayggsdis Excellency had expressed concern over
the crisis point reached. The Commander referoeBresidential powers to dismiss a Prime
Minister under section 109(1) of the Constitution the President’'s own judgment, should
exceptional circumstances exist. He then said && stepping into the President’s shoes since
His Excellency appeared to have been blocked fraercesing his constitutional powers by

those surrounding him or who were putting undusgree on him.

[56] He explained:

“This is indeed an unusual and exceptional sitmatishich was
not envisaged by the framers of the Constitutiod avhich

requires special steps to preserve the Constitatnochmaintain the
integrity of the Nation-State of Fiji.”

[57] He stated he would now dismiss the Prime Btarn and appoint Dr Jona Baravilala
Senilagakali as the Caretaker Prime Minister tasalthe dissolution of Parliament, “Following
the dissolution of Parliament”, he said “an ann@ment will be made regarding the formation
of a caretaker or interim Government to steer Fijfter a proper census and electoral system is
in place the caretaker Government will facilitagnbcratic national elections as provided for
under our Constitution.”

[58] He said the takeover would not be permanefWhen the country is stable and the
Electoral Rolls and other machineries of Electibase been properly reviewed and amended,
elections will be held. We trust that the new goweent will lead us into peace and prosperity

and mend the ever widening racial divide that cutyebesets our multicultural nation.”

[59] Before concluding he gave an assurance thatrights of all citizens of Fiji were
protected and that they would respect the intesnati conventions on Human Rights and
humanitarian law. He added:

“I plead to the international community to firstale and
understand the situation here in Fiji before ydetaction.”
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[60] Mr Senilagakali duly signed an advice to tesident for dissolution of Parliament on
the 6" December 2006. The self-proclaimed President, Godore Bainimarama

acknowledged the advice and gave the order fooldigsn.

[61] In his pleadings Mr Qarase stated “The nmawtning the Prime Minister escaped from
Suva...” The defendants claim he left Suva that 64yDecember 2006, only to return to Suva
on 4" October 2007. In his evidence Mr Qarase saicchemed on I September 2007.

[62] On 229 December 2006 the Bose Levu Vakaturaga, or Greanh@l of Chiefs, met in
Suva and issued a statement. The Great Counciidhparliamentary functions. But in addition
to its Fijian Affairs Act functions the Great Coulncunder section 90 of the Constitution
following consultation with the Prime Minister,tise appointing body for the office of President,
Fiji's Head of State.

[63] In its statement it advised the Presidemwt cbntinue to personally exercise executive
authority in accordance with the Constitution of tRepublic of the Fiji Islands in his official

capacity.”

[64] The Great Council recognised that in viewtted action of the military the Government
of Mr Qarase had been rendered ineffective andpedda of discharging its constitutional

responsibilities. It said:

“In the circumstances, there being no other vialernative, the
GCC regretfully advises the Prime Minister, LaiseiQarase to
tender his resignation to the President, Ratu &odédilo
Uluivuda.”

[65] The Great Council recommended the Presideering the repository of executive
authority” to appoint an interim administration atw return Fiji to early elections within a
stipulated time frame. It wanted the key staketdiddo enter urgent discussions in good faith to
work constructively towards finding a legal solutito restore democracy. It urged negotiations
with a view to an Accord to facilitate the resigoatof the legal government and for a road map

to take Fiji forward.
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[66] The crucial premise, it referred to, was “theed to protect and preserve the public
interest.” It made recommendations for the appoant of an Interim Government of National

Unity, and a Privy Council, and foreshadowed thespay of necessary decrees.

[67] The Great Council urged the Government &ppre an appropriate and fair formula for
compensating all MPs who were members of both HougfeParliament. It suggested a
Commission of Inquiry to investigate credible adlégns of corruption and a working party “to
review the elements that contributed to the curpefitical crisis.”

[68] On 4" January 2007 Mr Senilagakali tendered his resignaas Caretaker Prime
Minister to the Commander. In the afternoon ofghme day the Commander purported to hand

back executive power to the President and madmliogving address to the nation:

“Fellow citizens

Following the Republic of Fiji Military Forces imeention in our
country’s Government, Executive and public institns and my
stepping into the shoes of the President Tui Vu@dauRlosefa
lloilo | now return all executive authority to Hisxcellency.

As | stated on 5 December 2006 the actions of thMR were
precipitated by the impasse between the SDL Govemtand the
RFMF. The RFMF through out this impasse had watdedsolve
the matter constitutionally, legally and expedisiyu

The RFMF's assumption of executive authority, tlglouits
Commander was predicated and supported in law. Altela
Yabaki case had established through Justice Scatirgy that the
President had certain reserve powers under set@8(1) of the
Constitution. In addition to this ruling Justiced® also held that
in some unusual or extreme situations a departare the normal
requirements of the Constitution is permitted. sTteparture or
extra constitutional steps are justified under thectrine of
necessity. Strictly speaking the decision of dastcott has not
been overturned and therefore is binding and Vaid

Given the circumstances prevailing at that timeatl lexercised
those extra constitutional steps. Notwithstandhmy legal ability

to carry out what | as Commander and the RFMF ttiid, course

of action was undertaken with great reluctanceathwas necessary
to steer our beloved nation into peace, stab#ityyst solution and
to above all preserve our Constitution.
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It was also essential to maintain the sovereigmig territorial
integrity of the nation-state of Fiji.

I would like to now set out some of the key reasamd issues that
created and led to the impasse:

1. The persistent and deliberate involvement edques supporting
the unlawful takeover of Government in 2000 in Qarase led
SDL Government. This includes the Governments dlfte 2001
and 2006 Elections;

2. The double speak of the SDL Government. Onotine hand
saying that they supported the law but on the ofresing or
facilitating the freeing of coup convicts on extrawal and/or
compulsory supervision orders with unsubstantiahsoaing.
These actions made a mockery of our justice systerd
fundamentally undermined the integrity of our judrg and the
rule of law;

3. The continued appointment of those tainted ey ¢kients of
2000 to diplomatic and senior government positions;

4. The failure of the Police Force to investigallettze ‘shadowy
figures’ behind the 2000 coup including Qarase Wwad requested
me to remove the President. Despite this reqesPolice Force
were determined to instead investigate me, my @fficand the
RFMF as a whole;

5. The politicization of the Prison services;

6. The regular visits by Government officials tor&eou to Prison
to meet prisoners who supported the illegal taker @av 2000 and
the mutiny. Some of these prisoners are accordeztia
treatment in prison and referred to as ‘culturavisars’ to the
prisoners.

7. The racist and inciteful speeches made by SDliapsentarians
which were never checked by Qarase. These speeabssad fear
and tension in minority communities and our socigtya whole.
We also noted with concern the increased incidehtsacrilege
aimed at minorities;

8. The repeated acts and incidents of Governmehtiail service
corruption including SDL politicians. Those invely continued to
be members of the cabinet, those holding seniore@Guorent
positions and civil servants;

9. The growing cycle of corruption, clientalism acrdnyism also
involved the extremely unhealthy influence and Imement of
certain businessmen and women in the governmerdaisidn
making processes;

10. The failure of the Qarase Government to pass ati-
corruption legislation in the past 5 years desthte growing and
repeated acts of corruption which has underminegl Very
foundations of our civil service and institutionglahe economy;
11. The determination by the Qarase led Governiepass acts
of Parliament which would have inevitably increasedigenous
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Fijian nationalism, led to dispute between provieeindigenous
Fijians themselves, created ethnic tension, undehthe rule of
law and the independence of our constitutionalceffiincluding
the Judiciary and compromised the right to fair rimep and
representation. | refer in particular to the Rexiation, Qoligoli
and Land Claims Tribunal Bills;

12. The exclusion of the RFMF from the National 8&g Council
but repeated inclusion of the Police Force whichdated a refusal
to hear the Military point of view on security amdvernance
issues;

13. The manipulation of the criminal justice systén political
reasons. The investigations against me and theMRé&illse from a
National Security Council decision and not from thdependent
decision of the Commissioner of Police himself;

14. The threat of and references to the use obmagjiforces and
intervention by the Qarase Government to try arfllience the
resolution of our own internal problems;

15. The threat of an Australian invasion as showrhle inciteful
and hostile remarks made by Alexander Downer, tiexplained
presence of an Australian Defense Force Helicoptdrin Fiji's
EEZ and the frequent references to the Biketawéaddon made
this threat a real one. Recent revelations contfirisiposition;

16. The consideration of foreign intervention wasmed to be a
serious threat to Fiji's sovereignty and indeperden It will
always be resisted. Under section 104 of the @atish the
Prime Minister is to keep the President informedegelly about
issues relating to the governance of Fiji. He wager informed of
this foreign presence;

17. On the Biketawa declaration itself, the dectlarastates that
the Government:

-Needs to be committed to good governance exegrisi
authority in a manner that is open, transparentowatable,
participatory, consultative and decisive but faid &quitable;

-Ensure equal rights for all citizens regardlesgender,
race, colour, creed or political belief; and,

-Must uphold the democratic processes and insfisit
which reflect national and local circumstancesjudmg the rule
of law and the independence of the judiciary, jastd honest
government.

The Qarase Government had failed to adhere to noarthese

agreed principles of governance;

18. The repeated and persistent attempts to chituegeommand
structure at the RFMF since 2000 and the rewardfrijose who

had made those attempts;

19. Most seriously, the large Government defitig failure of the

SDL Government to cut spending, the failure to vevihe sugar
industry, the failure to solve the land probleme tracist and

selective education polices, the rapidly deteringapublic health

services, the escalating poverty, the hike in ederates, the lack
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of employment opportunities given the growing numbkschool

leavers, the almost inevitable devaluation of thje dollar, the

neglect to increase our exports vis a vis our gngwieliance on
imports creating a critical balance of paymentsatibn and the
overall serious economic situation created by bademance,
mismanagement, corruption, disrespect for the ofilaw and the
undermining of democratic values since 2000;

20. The manner in which the 2006 elections weredgoted was
characterized with discrepancies. The fact thatcansus was
conducted before the elections meant that serioesches of the
Constitution occurred, the fact that there werersmy additional
ballot papers printed for no good reason and thet faat

unexplained procedures were adopted,;

21. The fleeing from Suva of the Prime Minister dmsl Cabinet
and although it was only for a couple of days llestia lack of

confidence in the Government and negated claimd tha

Government was in fact in charge;

22. The untimely absence of leave of the Commissiaf Police

at a crucial juncture in our country and his segtyipolitical bias

was of grave concern;

23. Qarase and certain members of his Cabinet sdogimcite

certain members of our community to rebel againstRFMF and
thereby did not have regard for the welfare andisigcof all our

citizens and compromised national security;

24. On the morning of 5 December the Presidentcaflkarase to
come and see him and he refused to do so simppubeche was
fearful that the President would have asked himresign or

dismissed him. Clearly Qarase as Prime Ministaficated his
responsibilities by refusing to listen to the Pdesit who is the
Head of the State;

25. The President was prevented by some includieg \tice

President from exercising his constitutional powevge were as a
nation in a state of limbo.

These events and circumstances ladies and gentléemaonstrate
that the actions and inactions of the SDL Goverrinaerd the
circumstances that they had created underminectdhe values
and the very spirit of democracy, constitutionalishe rule of law,
a fair, equitable, just and non-corrupt governnaatt society.

The RFMF as stated previously believes in the ofilaw and has
and shall adhere to the Constitution.

Indeed it not only adheres to the rule of law amel €onstitution
but more importantly believes in the adherencehtodpirit of the
law and the Constitution.

I would like to thank my officers and all memberstoe RFMF
who have shown true leadership, fortitude and detetion.
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They have sacrificed much to safeguard our natiod aur
constitution. They have been a source of streagthresolve.

I would also like to thank all citizens of this beéd country of
ours who have remained calm and dealt with theumstances
with fortitude. They have indeed shown us tremeisdsupport
and provided much strength.

| thank Dr. Jona Senilagakali who was appointedCasetaker
Prime minister at a time when it was probably mgiydar to do so.
He has this morning tendered in his resignation.

| would like to thank the Tui Vuda who has beemteadously
supportive of our actions and continues to suppsrt We trust his
wisdom and believe that he will exercise his ExeeuPower with
resolve.

Given the legal, constitutional and indeed defdesliasis of our
necessary actions | appeal to all our citizensuutiolg the now
former Prime Minister Qarase, our neighbors andirnternational
community, to support and work together for theidretent of our
beloved nation and its people.

I now hand over executive authority to the Prediden

God bless Fiji.”

[69] The President subsequently addressed thematid said:

“Good Citizens of our beloved Fiji Islands.

I know that the events of the past few weeks haenlrying on
all of us.

In particular in early December we were at crossdsoat which
hard and decisive decisions needed to be made.

| was, as has been noted by the Commander of theldRe of Fiji
Military Forces, unable to fully perform my duties | was
prevented from doing so. | do not wish to elabofatther on this
point but | can state that they were predominaculyural.

In any case, given the circumstances | would haweedexactly
what the Commander of the RFMF, Commodore Josaieqé
Bainimarama did since it was necessary to do stuaatime.

These actions were also valid in law.
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Therefore, | fully endorse the actions of the Comds of the
RFMF and the RFMF in acting in the interest of tiegion and
most importantly in upholding the Constitution.

| thank him and his men and women for having tha&ge to step
in.

| also thank him and the RFMF for handing backlad executive
powers.

I thank the civil service, the Police, the Judigiaand other
governmental institutions in remaining faithfullytaeir posts.

| thank the good citizens of this beloved countirpars who have
gone about their ordinary business.

It is now necessary to move on, look ahead andke steps to
enforce a genuine democracy.

| look forward to working with the overseas govesmts,
international organizations and our regional netghib and appeal
to them all to recognize our need to find a Figdd solution while
upholding the Constitution.

I will therefore, shortly after consultation withagable people,
announce an Interim Government to take us smoathtie next
elections.

The mandate of the Interim Government will be doves:-
* To continue to uphold the Constitution;

» Where necessary facilitate all legal protection and
immunity, both criminal and civil, to the Commander
Officers and all members of the RFMF;

* Give effect to the actions of the RFMF includinge th
respective suspensions, dismissals and temporargviad
from office of civil servants, Chief Executive Qfér’s,
those appointed by the Judicial Services and Cotistal

Services Commissions, the Judiciary and Government

appointed Board members;

» Steady our economy through sustained economic growt
and correct the economic mismanagement of the gpast
years;

» Lift up the living standards of the growing poordan
underprivileged of our country;
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* Restructure the Native Land Trust Board to ensuogem
benefits flow to the ordinary indigenous Fijians;

» Eradicate systemic corruption by including theisgttp of
an Anti-Corruption Unit through the Attorney-Genésa
Office and set new standards of Governmental and
institutional transparency;

* Improve our relations with our neighbours and the
international community;

» Take our country to democratic elections after dwaaced
electoral office and systems are in place and thgigal
and economic conditions are conducive to the hglaih
such elections;

* Immediately as practicable introduce a Code of @ohd
and Freedom of Information provisions; and

* Give paramountcy to national security and terrabri
integrity of Fiji.
I thank each and every one of you for your patiercel

forbearing. 1 urge all to strive for a better Fiji

God bless Fiji.”

[70] On 8" January 2007 the President appointed the Commasdirterim Prime Minister.
From 8" January 2007 onwards various Cabinet Ministers attr State Ministers were
appointed by the President acting on the advic¢hefInterim Prime Minister. They were
assigned responsibilities by the President purseesgction 103(2) of the Constitution.

The questions posed

[71] In closing submissions the plaintiffs’ couhsaid the remaining questions for the court

were:

“(@) whether the existence and/or exercisthbyPresident of a
power to appoint Ministers in the period 5 January5
January 2007 is amenable to judicial review, ainsh, are
the events which occurred in December 2006 releteant
the determination of that issue?
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(b) should the Court decline, as a mattetisdretion, to grant
any or all of the relief sought by the Plaintiffs?

(c) if the issues in question (a) are amenabjedizial review,
what is the Court’s determination?”

[72] These did not exactly dovetail in with the Beations sought in the plaintiffs’ amended

originating summons of 36June 2007.
The acts of the President

[73] The President who remained in office througthiatified the acts of the Commander in
dismissing the Prime Minister. He also ratified thismissal of the Cabinet and the Ministers of
State, and he ratified the appointment of a Caest&kime Minister, and the dissolution of

Parliament.

[74] He went on to appoint the Commander the Imefrime Minister and to appoint other
lay persons Ministers to advise him in what wadéoa period of direct presidential rule. He
ratified the call for fresh elections. Legislationthe intervening period prior to the formatioin o

a democratic government was to be made by Promaitgat

[75] The President gave directions for the alisghof the Commander and his men and to
facilitate their immunity. He said he wanted te smforced a genuine democracy and to take the
country to elections with an advanced electoralesysat the right time. He intended to have set
up an Anti-corruption Unit. But first paramountasas to be given to national security. All of

this was contained in his address to the natiogbdanuary 2007.

[76] Exercising his own deliberative powers thredident promulgated an unconditional grant
of immunity on 18 January 2007. It was to extend to the CommarttierCaretaker Prime

Minister Dr Senilagakali, all officers and membefsthe RFMF and the other branches of the
disciplined services. It referred to the reluctamérvention, the Declaration of an Emergency,
the holding of office as Acting President, and othets. The President stated “the aforesaid

actions and events have my full and complete coanae and approval.”
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[77] His Excellency continued:

“It is my sincere and firm deliberative belief thtte best and
wisest course, in the interest of restoring law ander, peace,
harmony and good government so that our belovedoiNatill
become stable and grow prosperous, is by the regswers of
the Constitution inherent in the President andhgydonstitutional
law and common law of Fiji and by all other lawsaggpertaining
to grant FULL AND UNCONDITIONAL IMMUNITY from all
criminal or civil or legal or military disciplinaryr professional
proceedings or consequences, instituted or to Ilstituted
whatsoever, against or in relation to any persopessons who by
his or her or their agreement, acts or omissiorssed or
facilitated or confederated in or incited or comegior aided or
abetted or counseled or procured or in any way (eteefore 5
December 2006 or on it and up unfll Banuary 2007) to intervene
in, oust and remove from office the then legisktand executive
organs of Government of the Fiji Islands, Its Prifdénister,
Ministers, Officials and also of other persons whaxfice or
employment were not conducive to the public interek the
beloved people of Fiji.”

[78] The President then granted, irrevocably, falhd unconditional immunity from
prosecution, civil liability and other proceeding$he State was empowered to make ex gratia
payments by way of compensation to any person préwéhave suffered any unlawful injury.
The Promulgation was stated to be “an entrenchesigon in the law of Fiji, incapable of

repeal or abrogation.”
Nature of Prerogative Powers

[79] In ancient times the Kings of England reigrasdabsolute monarchs. Over the centuries
that power underwent democratic change. MagnaaGard the Bill of Rights set parameters to
royal power as indeed did other statutes passeBdofament with the royal assent. Power

ebbed towards Parliament and the King’s ministers.

[80] With the evolution of a constitutional moohy there remained nonetheless certain
powers which had long reposed with the sovereidimese prerogative powers were said by
Dicey to be “the residue of discretionary or adiyrauthority which at any given time is left in
the hands of the Crown” [Law of the Constitutior!"Edit p.424].
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[81] Some of the powers were exercised in thesagn’'s name and some by the sovereign
alone. They included the power to wage foreignsway make treaties, to defend the realm, to
grant honours, to preserve the State from civifestand to act in an emergency to ensure the
well-being and safety of the people.

[82] The court has been referred to a numbeutiaities which demonstrate the nature and
extent of these last two prerogatives. Blnagat Singh v The King-Emper(931) LR 58 1A

169 following civil opposition in Lahore, the Gower-General of India exercised powers
conferred upon him by s.72 of the Government ofarnct 1915 to make and promulgate an
ordinance. The purpose of the ordinance was tastea one of the cases arising from the
disturbances to a special tribunal consisting bligh Court judges, which was accorded special
powers. The petitioners argued that there wasmergency, that the promulgation was not one

for peace and good governance, and that it excdedetiative powers under the Act.

[83] Giving the opinion of the Privy Council, \digunt Dunedin said [at pp.171-2]:

The petitioners ask this Board to find thattates of emergency
did not exist. That raises directly the questiomows to be the
judge of whether a state of emergency exists. @estof
emergency is something that does not permit of argct
definition : It connotes a state of matters calliogdrastic action,
which is to be judged as such by some one. Itagerthan obvious
that that some one must be the Governor-Generdlhanalone.
Any other view would render utterly inept the whgieovision.
Emergency demands immediate action, and that actsn
prescribed to be taken by the Governor-Generak He alone who
can promulgate the Ordinance.”

[84] Hewenton [p.172]:

It was next said that the Ordinance did notdime to the peace
and good government of British India. The samearnapplies.

The Governor-General is also the judge of thate power given

by s.72 is an absolute power, without any limitssgribed, except
only that it cannot do what the Indian Legislatur@uld be unable

to do, although it is made clear that it is onlyo®used in extreme
cases of necessity where the good government ¢4 leheimands

it.”
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[85] With regard to the reasons for the actionsgmoby His Excellency, Viscount Dunedin
said [at p.173]:

“  Their Lordships must add that, although the &aer-General
thought fit to expound the reasons which inducedh hio

promulgate this ordinance, this was not in theirdships’ opinion
in any way incumbent on him as a matter of law.”

[86] Bhagat Singtwas followed inKing-Emperor v Benoari Lal Sarnd945] AC 14, where

the court said:

“whether an emergency existed at the time whenrdmance is
made and promulgated is a matter of which the GmreGeneral
is the sole judge”

[see todPublic Prosecutor v Ooi Kee Sgik971) 2 MLJ 108].

[87] The court allowed to the Governor-General plessibility of making provisions “which
could be instantly applied if the danger increasedflis Excellency was not to be denied the
exercise of any foresight in the protection of 8tate :Shreekant Pandurang v EmperokL.R.
[1943] B. 331, 351 per Beaumont @Yrmah QOil (per Lord Reid at p.100).

[88] InBenoari Lal Sarmafollowing the bombing of Rangoon and the movemédrtapanese
Forces into Burma, the Governor-General of Indiastdered it a sufficient emergency to
provide for the setting up of special criminal dsuwith restrictions on appeals. The ordinance

promulgated was found by the Board to be intrasvine Governor-General’'s powers.

[89] Ifitis suggested, as here, that there m@a®r no sufficient emergency that fact must be
proved by the party making such allegatidvingkan v Government of Malayqit970] AC 379

at p.390. In that case the plaintiff as Chief Miar of the State of Sarawak had not been
defeated on the floor of the Council Negri in eitheBill or a motion of no confidence. Instead
the Governor had acted on a signed letter, anddableeChief Minister to tender his resignation.
When the Chief Minister refused to do so, the Gowepublished his decision that the plaintiff
and other members of the Supreme Council had cdasedld office. He also announced the

appointment of a successor.
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[90] The deposed Chief Minister contested the enatt court and was at first successful in
being reinstated. But he was not thereafter pegpty submit himself to a non confidence vote.
The Head of the Malaysian Federation, the YangeditRn Agong or King, then proclaimed a
state of emergency throughout the State of Sarawdke Board of the Privy Council,

comprising Lords Macdermot, Hodson, Upjohn, Donogad Pearson, said (at p.388): “There
can be no doubt that this proclamation was direttethe constitutional impasse which had

come about in Sarawak.”

[91] Emergency legislation was then passed bytdderal Parliament directed at the situation
in Sarawak. The statutes had a limited life sph® ononths beyond the termination of the

emergency. The Board noted (p.388):

“But it was not disputed that they involved a maddifion, albeit
temporary, of the 1963 Constitution of Sarawak amiild have
been beyond the powers of the Federal Parliamefurédehe
declaration of emergency.”

[92] “Emergency” within that constitutional afécwas held by the Board (at p.390) to be one:

“not only grave but such as to threaten the secwarteconomic
life of the Federation or any part of it, the natumeaning of the
word itself is capable of covering a very wide rargf situations
and occurrences, including such diverse eventsaas, iamines,
earthquakes, floods, epidemics and the collapse civil
government.”

Viscount Radcliffe considered the emergency preamegamight also be invoked in the
circumstances of “Riot, Pestilence and Conflagrét{@urmah Oilat p.115).

[93] Of the decisions of the Head of State andé¢hof his ministers, the Board observed (at
p.391):

“It is not for their Lordships to criticise or conemt upon the
wisdom or expediency of the steps taken by the @uwrent of
Malaysia in dealing with the constitutional sitweti which had
occurred in Sarawak, or to inquire whether thatagiobn could
itself have been avoided by a different approach.”
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[94] The Board found that it would have been witkhe contemplation of the parties to the
Malaysia Agreement that powers might be neededdet such a situation including a power to
modify at any rate temporarily the Constitution tbfat part of the Federation which was
principally affected (p.393). Legislative changerefore, even constitutional amendment, might
be necessary in addressing a governmental impas$sat would be a further means at the
disposal of a Head of State, in addition to the @otw override a provision of the constitution in

a grave situation.

[95] In Burmah Oil Co Ltd v Lord Advocatd965] AC 75 the claimant company sought
compensation for the wartime demolition of its ailsttions near Rangoon. The General Officer
commanding in Burma ordered the destruction ofwalls, pipelines, stock, and equipment to

deny to the invading Japanese the use of suchhlalsapplies for its military.

[96] The demolitions were found to have beeniedrout lawfully though without statutory
authority. They were acts done in exercise ofrtyal prerogative. Nonetheless the damage to
the property did not occur in the course of acfuafihting the enemy. If it had, it would not
have given rise to a claim for compensation. Butesthose anticipatory destructions took place
prior to the clash of battle and whilst the enenag\still approaching, the oil company retained a

right to claim compensation.

[97] The Crown must be free to take whatever gotive action it considers necessary for the
protection of the State. That was its prerogatigbt (per Lord Upjohn at p.166). Its power to

act is not to be confined to cases of imminent daagd necessity. In line with earlier authority
Lord Upjohn said (p.166):

It is clear that the Crown alone must be thagje of the precise
emergency and exact point of time when it is neargst® exercise
the prerogative in order to defend the country mgjaapprehended
invasion or, indeed, to take steps to prepare tmtcy for war
against a foreign power.”

[98] InCrown of Leon (Owners) v Admiralty Commissior{@@21] 1 KB 595 a Proclamation
was issued by the King prior to the declarationwar. The proclamation authorised the
requisitioning of a British ship to carry a cargbimn ore to Philadelphia to be made into

munitions in readiness for war. It was contendwsat the prerogative had been stretched and
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exercised illegally. The court found otherwise aedlared the action taken both necessary and
proper. It was an example of the exercise of thalrprerogative in England being used to
legislate in an emergency without resort to thealswnstitutional mechanism of proceeding

through Parliament.

[99] InBurmah Oil(pp.117-8) Viscount Radcliffe cited passages fidwhn Locke’s treatise
“The End of Civil Government [Chapter 14 “Of Preatige” 1964 edit.]:

“For the legislators not being able to foresee pravide by laws
for all that may be useful to the community, the@xor of the
laws, having the power in his hands, has by thencomlaw of

Nature a right to make use of it for the good &f $slociety, in many
cases where the municipal law has given no dinecttdl the

legislative can conveniently be assembled to pevat it; nay,

many things there are which the law can by no meamgde for,

and those must necessarily be left to the disaraifchim that has
the executive power in his hands, to be ordereciby as the
public good and advantage shall require;”

[100] And at p.118:

“This power to act according to discretion for tpeblic good,
without the prescription of the law and sometimesneagainst it,
is that which is called prerogative. . .”

The essence of a prerogative power, if one idlout Locke’s
thought, is not merely to administer the existiagH-there is no
need for any prerogative to execute the-tabut to act for the
public good, where there is no law, or even to eise with or
override the law where the ultimate preservatiorsafiety is in
guestion.”

[101] Locke’s work was described by Viscount Ré#tkelas “profoundly influential, not only
with the Whigs who dominated so much of Englishitmsl for 150 years after 1688 but also
with the founders of the American Constitution.t was also relied on by Blackstone in his
Commentaries, Vol. 1,"BEd. (1778) p.252. Lord Denning iraker Airways v Dept. of Trade
[1977] 1 QB 643 at p.705 similarly made respectkference to Locke, and stated that the
prerogative was a discretionary power to be exedcs/ the executive government for the public

good in cases where the law had made no provision.
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[102] InCCSU v Minister for Civil Servicfl985] 1 AC 374 (theGCHQ case) at pp.409-10,

Lord Diplock commented on the prerogative powers:

“there have unquestionably survived into the preday a residue
of miscellaneous fields of law in which the exeeatgovernment
retains decision making powers that are not depegndgon my
statutory authority..”

They extended to “matters so vital to the survavad welfare of the nation” (p.410).

[103] Prerogative powers are not immutable, aodrave orders for instance, can now be
made against the State for breaches of an indiVed@onstitutional rights Gairy v AG of
Grenada[2002] 1 AC 167 at p. 178. IA-G v De Keyser's Royal Hotf1920] AC 508 at p.565
Lord Sumner noted that “the scope both of emergsnand of acts to be justified by emergency
extends, and the prerogative adjusts itself to mkscoveries..” As counsel put it “The
prerogative, being residual and inherent, consistabric or category powers that are capable of
adjusting to new situations.”

[104] Yesterday's emergencies may not repeat $kebras today, and today’'s emergencies may
be beyond the foresight of the most imaginativdigraentary draftsmen. One cannot expect
statute law to cover every eventuality of governtmerWe will return to the question of
constitutional acknowledgment of the prerogativevgs further on. However Lord Parmoor in
De Keyseiat p. 567 observed:

“The Royal Prerogative connotes a discretionaryhauitty or
privilege, exercisable by the Crown, or the Exaajtivhich is not
derived from Parliament, and is not subject toustey control.
This authority or privilege is in itself a part thie common law, not
to be exercised arbitrarily,”

[105] A further extent of the Royal Prerogativasmwecognised iReg v Home Secretary Ex
parte Northumbria Police Authoritfl989] 1 QB 26. The Home Secretary had overridiien
wishes of a regional Police authority to ensure sopply to all police forces of modern
equipment to deal with incidents of serious pubigorder. Nourse LJ recognised the existence

of a duty or prerogative of protection. He saig &8A:
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“The wider prerogative must have extended as machntawful
acts within the realm as to the menaces of a forpmver. There
is no historical or other basis for denying to e prerogative a
sister prerogative of keeping the peace withinré&zém.

| have already expressed the view that thecggaf references
in the books to the prerogative of keeping the peaithin the
realm does not disprove that it exists. Rathenaty point to an
unspoken assumption that it does.”

[106] Lord Dunedin inDe Keyser(at p.524) said “the King, as suprema potestass)wa
endowed with the right and duty of protecting theak..” It was the paramount duty of a
sovereign to his people. IR (Marchioni) v Environment Agend2002] 127 1 LR 574 the

English Court of Appeal held that the Law of Englamould not contemplate a merits review of
any honest decision of government upon mattersatibmal defence policy. The court was
unequipped to judge such merits or demerits.” Lawgat p.642) said “The defence of the

realm, which is the Crown’s first duty, is the padigan of so grave a matter.”

[107] Mr McCoy QC urged on us that the scopeh#& prerogative exercisable in a national
crisis upon which the President drew, was necdgsapansive, malleable and unchecked. He
said the safety of the nation must be within thiettered control of the executive, and therefore
the prerogative reserves to the executive a vistuahreviewable discretion as to what the
national security requires. Mr Perram SC countéhed the President must find his solution

within the Constitution.

[108] The exercise of the prerogative for the iords safety may result in private
inconvenience. Iidole v Barlow(1858) 4 CB (NS) 334 at p. 335 Willes J gave tkaneple of
the Queen taking land for the purpose of settinglefences thereof for the good of the nation
when invasion was apprehended. In such casesatprigonvenience must yield to public
necessity.” Statute may be overridden in the @®denecessary, although statutes providing for

compensation are to be upheld.

[109] In his renowned text “Constitutional and Aiistrative Law in New Zealand”3Ed.

Professor Philip Joseph commented on the preragaiith regard to keeping the peace:

“Although Chitty’s Treatise on the Law of the Prerogative of the
Crowr?™ omitted any reference to keeping the peace, the
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authorities have held that the emergency powemnisnsmately
linked to the original purposes of government and society that
it implicitly falls within the Crown'’s prerogativesA 19th century
court observed: “A leading duty, if not the leadidgty, of a
Government is to preserve the public peace, andyewee has to
sacrifice part of his individual rights and libedi for that

object.”®®® For Hood Phillips, the preservation of the peaes a

primary function of the State, vested, he saidhenCrown®*"

[110] In Reference by His Excellency the Governor-Gengr@b5] PLD 1955 FC 435 the
Queen’s Representative had not been asked to assesdrtain constitutional Acts of the
Constituent Assembly. In 7 years the Constituesgéelnbly of Pakistan had failed to pass into
law a new post independence Constitution and hdibedately avoided seeking assent
meanwhile to legislation from the Queen’s represtive so as not to acknowledge the imperial
connection. The Governor-General therefore diggblthe Assembly, made and promulgated
legislation, and gave retrospective assent so @glidate all of the earlier incomplete legislation
Muhammed Munir CJ said (at p.485):

“If the law as stated by Chitty that the Crownhe bnly branch of
Legislature that is capable of performing any dch @ime when
Parliament is not in being is correct, legislatipewers of the
Crown in an emergency are a necessary corollaryn fthat
statement, and the same result flows from Dicetasement that
the free exercise of a discretionary or prerogafnsver at a
critical juncture is essential to the executive &wownent of every
civilised country, the indispensable condition Igeithat the
exercise of that power is always subject to théslative authority
of parliament, to be exercisea post factd.

[111] His lordship held that the manner in whiglch power is exercised was essentially a
guestion of method and detail. The court held thatGovernor-General had acted in order to
avert an impending disaster and to prevent thee Statl society from dissolution (p.486). The

Governor-General’'s acts otherwise unlawful werédaaéd.

[112] InRe Manitoba Language Right$985] 1 SCR 721 the Supreme Court of Canada had
had referred to it a matter that combined “legall @monstitutional questions of the utmost
subtlety and complexity with political questionsgykat sensitivity.” The Acts of the legislature
were by the Manitoba Act 1870 to be printed andliphbd in both the main languages, English
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and French. It appeared this constitutional resmeéent had fallen into disuse. But it was a
mandatory requirement. If the courts declared ltmg standing legislation invalid “a legal
vacuum will be created with consequent legal chiadise Province of Manitoba.”

[113] The court cited Wade and Phillips Consititél and Administrative Law (9Ed. 1977)
at p.89 where the learned Editors had said:

“the rule of law expresses a preference for law amlkr within a
community rather than anarchy, warfare and constaifé. In this
sense, the rule of law is a philosophical view @fisty which in
Western tradition is linked with basic democratations.”

[114] The court (at p.751) saw its role as oneewghit could not “take a narrow and literal
approach to constitutional interpretation. Thesjpnudence of the court evidenced a willingness
to supplement textual analysis with historical, teatual and purposive interpretation in order to
ascertain the intent of the makers of our Congbittit

[115] The court decided that the invalid currerttAof the Legislature would be deemed
temporarily valid giving such minimum time as wasessary for their translation, re-enactment,

printing and publication.

[116] In A-G of the Republic v Mustafa Ibrahifh964] Cyprus Law Reports 195 the Cypriot
Court of Appeal approved a temporary law passed thy Parliament abolishing the
constitutional requirement for mixed race courfairkish insurgents had gained control of parts
of the island preventing Turkish Cypriots from papating in public life, Government, the
Parliament and the courts. Since the memberseoEtipreme Constitutional court had resigned,
Parliament had to invest its jurisdiction in theu@toof Appeal. The court went on to uphold
various measures taken in the emergency includiagptessing imperative for the judiciary to
take steps to maintain its ability to function.

[117] Atp.212, Vassiliades J had commented:

| do not need to stress here the importance pfagerly
functioning judicial system, for the life of the a®&, for the
existence of the community, and for the daily bifeevery person
living within the territorial boundaries of the Rdgic.”
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These comments were also approved by Haynes Reiledlding judgment iMitchell (supra at
p.89).

[118] Haynes P along with the other members of Goairt held that the Governor-General
could lawfully assume executive power following tt@up d’etatin Grenada. He could rule
directly and legislate by Proclamation pending dtiempts to effect the restoration of law and

parliamentary government.
The continuance of Prerogative Powers in Fiji

[119] In his constitutional text (supra at p.67Bjofessor Joseph referred to the residual

legislative prerogative of the Crown. He said:

“In conquered or ceded colonies, the Crown retaipéhary
powers to legislate by proclamation, order in Calyrar letters
Patent..”

[120] The Royal Prerogative can be traced backOlg€ars to the Norman Conquest. It
remains unless “superceded by statute, eroded digiqli decision or atrophied by neglect or
disuse” (Joseph at p.617). Not unnaturally, itofeked the Crown’s servants and adventurers as
they traversed the globe and forged the empirseplorecognised two principles at work. First
the settlers took with them all of the Laws of Eargl as applicable to their new situation.
Second, under the imperial unity of the Crown therggative automatically took root in the

distant colonies.

“The Prerogative is not confined to the Britishatsils, but extends
to all parts of the Commonwealth of which the Queemonarch
as fully in all respects as to England, unless milse prescribed
by United Kingdom or local enactment.” [Halsburysws of
England & Ed. reissue 1996 para 370].

[121] That the prerogatives travelled to the c@erwas confirmed iKielley v Carson(1842)
4 Moo PC 63 at p.85, a Newfoundland case?hiilips v Eyre(1870) LR 6 QB 1 at pp.19-20, a
Jamaican case, and 8olicitor-General v Corp. of City of Duned{t875) 1 NZ Jur. (NS) 1 at

p.14-15 a New Zealand case.
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[122] InA-G of Fiji v DPP(supra at p.678E) the Privy Council said

“Executive authority is vested in Her Majesty amghve as
otherwise provided in the Constitution, it may bxereised on her
behalf by the Governor-General, either directlylopugh officers
subordinate to him :”

[123] Whether the Fiji Constitution has expresstyby necessary implication abrogated the
application of any of the prerogatives formerly ope the Governor-General is a matter which

we will discuss further on.

How far is the President’s action reviewable?

[124] The courts may determine whether a preregatower to act exists. This would include
being able to inquire as to whether any enactmembaostitutional provision has removed the
President’s power to act, either wholly or in parid whether truncated or removed completely.
However in the absence of bad faith on the Presglpart as here, a state of affairs which the
plaintiffs have properly accepted, the court’s imgiwcannot extend to whether one course of
action rather than another might have been motaldaias a remedy, whether more efficacious,
wiser or better founded. These are of the nathipolitical inquiries and assessments which the
court has neither the jurisdiction nor competercceriter uponGCHQ case at p.411 E, F per
Lord Diplock.

[125] In the same case Lord Scarman (supra at7p.dcussed the reviewability of the
exercise of the royal prerogative. He consideteddontrolling factor in determining whether
the exercise of prerogative power was subjectdeial review was not its source but its subject
matter. Lord Roskill at p.420H held that some erattof which national security was one, were
not amenable to the judicial process. The ratef@ non-justiciability is sometimes founded in
the fact that the President’s decision under teeggative required “delicate political judgment”:
Adegbenro v Akintolfl963] 1 AC 614 at p.632 per Viscount Radclifi@gain the court cannot

second guess such decisions.

[126] The existence of a national security situatts Government’s need for land by way of

compulsory acquisition, save compensation, are both justiciable :Wijeysekera v Festing
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[1919] AC 646 at p.649. Dr Shameem referred usetdion 194(10) of the Constitution as the
justiciability clause for persons or authoritiesaed with constitutional duties and protections.
We consider this section does not seek to changecttmmon law approach as we have
discussed.

Have the prerogative powers been excluded by the @stitution?

[127] The plaintiffs maintain there was no nefed the President to act outside of the
Constitution. What he was to do instead in the fatthe crisis, crisis being an assessment of
the situation accepted by Mr Qarase in his evidewas not clearly put forward. If Mr Qarase
was re-instated by the President, or recalled lmvahim to resume office, any further action

taken, Mr Perram said, was to be within the corfiokethe Constitution.

[128] That would mean that the President wouldane® comply with sections 107, 108, and
109. They provide:

Defeat of Government at polls or on floor of Heus

107. If:
(@) the Government is defeated at a general eleabion;

(b) the Government is defeated on the floor of theaid¢oof
Representatives in a vote:

(i) after due notice, on whether the Governmesttha
confidence of the House of Representatives;

(i) that the Government treats as a vote of no
confidence; or

(iif) the effect of which is to reject or fail toass a Bill
appropriating revenue or moneys for the ordinary
services of the Government;

and the Prime Minister considers that there is larmofperson
capable of forming a Government that has the cenfid of the
House of Representatives, the Prime Minister mushediately
advise the President of the person whom the Primeisidr
believes can form a Government that has the comfeleof the
House and must thereupon resign.
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Advice to dissolve Parliament by Prime Ministeredaéd on confidence vote
108—(1) If a Prime Minister who has lost the confide of the
House of Representativédefeated Prime Minister) advises a dissolution
of the House of Representatives, the President a@ing in his or her
own judgment, ascertain whether or not there ighergoerson who can
get the confidence of the House of Representafjakernative Prime
Minister) and:

(a) if the President ascertains that an alternatimdMinister
exists—ask the defeated Prime Minister to resign, dismiss
him or her if he or she does not do so and apptbiat
alternative Prime Minister; or

(b) if the President cannot ascertain that an altemd&rime
Minister exists-grant the dissolution advised by the
defeated Prime Minister.

(2) If the President appoints the alternativenB Minister
pursuant to paragraph (&) but the alternative Prime Minister fails to get
the confidence of the House of Representatives, Rhesident must
dismiss him or her, re-appoint his or her predemreasd grant that person
the dissolution originally advised.

Dismissal of Prime Minister
109—1) The President may not dismiss a Prime Minister
unless the Government fails to get or loses théidemce of the House of
Representatives and the Prime Minister does ni@gres get a dissolution
of the Parliament.

(2) If the President dismisses a Prime Ministee President
may, acting in his or her own judgment, appointeaspn as a caretaker
Prime Minister to advise a dissolution of the Rament.”

[129] Three other sections of the Constitutionase relevant.

President acts on advice
96~—-(1) Subject to subsection (2), in the exercikhi®
or her powers and executive authority, the Presidets only on
the advice of the Cabinet or a Minister or of sootieer body or
authority prescribed by this Constitution for atjgarar purpose as
the body or authority on whose advice the Presidetd in that
case.

(2) This Constitution prescribes the circumsemnin
which the President may act in his or her own jueigin
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Responsible government
97. Governments must have the confidence of the
House of Representatives.

Appointment of Prime Minister
98. The President, acting in his or her own judgment,
appoints as Prime Minister the member of the Houde
Representatives who, in the President's opiniom &@m a
government that has the confidence of the House of
Representatives.”

[130] The dismissal of Mr Qarase as Prime Ministidre dismissal of the Cabinet, the
appointment of a Caretaker Prime Minister to adeis¢he dissolution, and the dissolution itself,

were not carried out in compliance with the aboisns.

[131] The President’s role is summarised in tloagtitution in Chapter 7 sections 85-87 under
the heading “Executive Authority”. They provide:

President

85. This section establishes the office of the Pregidefhe
executive authority of the State is vested in thesident.

Head of State
86. The President is the Head of State and symboliseartity
of the State.

Commander-in-Chief
87. The President is the Commander-in-Chief of the tamyi
forces.”

[132] No specific mention is made of the prerogatas such, nor can repeal of the powers that
travelled with empire be read into such silencée National Security prerogative could only be
abrogated by express words or by words of necessgaiication: Re Petition of Righf1915] 3

KB 649 at p.660 per Lord Cozens-Hardy MR. The qgative as part of the common law of Fiji
sits happily with statute law. Even in the timéshe Stuart Kings the royal prerogative had not
been used to take land without paying for it. Wlhies taking of land by way of compulsory
acquisition is encapsulated in legislation, whitdogrovides for the payment of compensation,
the Crown is subject to the empowerments grantedhbyAct or Acts, and the prerogative

remains in abeyancen(De Keyserat p.539-540 per Lord Atkinson). But Lord Moultgat
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p.554) considered conceptually that the prerogathnssl not been abrogated in those
circumstances. Rather, the legislature had gieetheé Crown statutory powers which rendered
the exercise of that prerogative unnecessary.

[133] In British Coal Corporation v R1935] AC 500 at 519, the House of Lords was
considering whether the prerogative right of apgeaithe Province of Quebec to the King in
Council had been effectively abrogated by the Doonir_egislature. The House held that it
had. Viscount Sankey LC for the House said (at@.5

No doubt the principle is clearly establishduhtt the King’s
prerogative cannot be restricted or qualified dawexpress words
or by necessary intendment. In connection with Dam or

Colonial matters that principle involves that iethmitation of the
prerogative is by a Dominion or Colonial Act, natlp must that
Act itself deal with the prerogative either by exgs terms or by
necessary intendment, but it must be the Act ofaanibion or

Colonial Legislature which has been endowed with rquisite
power by an Imperial Act likewise giving the powetther by

express terms or by necessary intendment.”

This principle was marked and followed by the Negaland Court of Appeal iBimpson v A-G
[1955] NZLR 271 at p.280.

[134] Sections 85-87 of the Constitution cannotdgarded as a code. The sections do not in
detail set out the reserve powers of the Presidemiatters of the prerogatives, those of defence
of the realm, of national security, and of secutimg peace, protection, and safety of the people.
Nor can any necessary intendment unequivocallyréerdfrom it. The sections contain merely
a summary by headings indicating areas of the tRats role in the State. That is all. The
constitution has never been intended as a compbeke. The plaintiffs urge a textual analysis of
the Constitution. Even settler colony documentsewgiven a wide and expansive treatment.
Nowadays the approach is to give a generous arbpive approach to the interpretation of all
written constitutions Matthew v Trinidad2005] 1 AC 433.

[135] In De Keyser's Lord Dunedin said at p. 526 that “if the wholeognd of something
which could be done by the prerogative is covengthbk statute it is the statute that rules.”RIn
(Mahmood) v Royal Pharmaceutical Socig@§02] 1 WLR 879 at para 27 Kennedy LJ held that
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the whole ground was not covered by the statute.a Aesult, bye-law making powers deriving

from the original charter of the Society had nagribextinguished.

[136] We find that the relevant prerogatives hawe been abrogated by the Constitution. We
are dealing with the most fundamental of the resgowers of the Head of State. The greater
the power the clearer must be the form and langa&gaster. We do not find the scheme, order

or words of the Constitution to have replaced qumhers.

The evidence of the plaintiffs’ witnesses

[137] Mr Laisenia Qarase and Mr Joseph VosanibBtane Minister and Minister of Home
Affairs and Immigration respectively both gave @ride for the plaintiffs. Each was &rdamed
plaintiff. Each tendered affidavits. We have atlg commented in an earlier ruling that some of
the material in Mr Qarase’s affidavit was at timasggumentative, hearsay or otherwise

inadmissible.

[138] In his cross-examination Mr Vosanibola agrdw had written to the Secretary to the
Cabinet in March 2007 applying for a parliamentagpnsion. He agreed that such a pension was
being paid to him by the Interim Government. Mgoerectly that should have been ‘said to
have been paid to him by the State’. In the ldteehad written “as you are aware | ceased to be
a Cabinet Minister and a Member of Parliament feitgy the events of "5 December 2006. |
hereby apply for payment of my parliamentary pemgie may be calculated in accordance with
the applicable laws. With regards to the methogayfment, | request that the payments when
due be made by cheque, post or delivered to theegbostal address.”

[139] Mr Qarase said he was Prime Minister in@®hen he was removed from office. He
then went away from Suva to the island of Vanuahgleeturning only on %1 September 2007.
He was asked about the communication links withishend. He accepted that there was an
airport, wharves and a jetty and that he had telepland fax facilities at his home there. He
was in touch with the national director of his gathe SDL, and his former Attorney-General.

He had many journalists to deal with on the teleyghand for radio interviews.
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[140] He denied trying to mobilize supporters a&d up any form of resistance, nor did he try
to regain control of Government or even wish for ugprising. He admitted contacting the
Australian Prime Minister by telephone on or abBliDecember 2006, as also the New Zealand
Prime Minister. He denied inviting either Primeriiter to provide military intervention. He
said the calls were to brief the two Prime Ministand to raise questions on the provisions of the

Biketawa Declaration.

[141] In cross-examination Mr Qarase agreed aidor invasion would have been disastrous
and a matter of grave national security. He dekiolvledge of a Ministry of Home Affairs
proposal for military intervention in Fiji, contad in a document dated 2&lovember 2006
prepared for the National Security Council of &fiwhich he was Chairman. Mr Qarase said
there was a developing crisis in November 2006 #rad national security was the most

important thing to him at the time.

[142] A Fiji briefing document from the Foreignihisters Meeting of the Pacific Islands
Forum entitled “Security Situation in Fiji” was ptd Mr Qarase, and its contents was accepted
by him. It referred to the tangible perceptiontttiree Government would seek foreign military
intervention in case of escalation. Mr Qarase etbmnviting military intervention by foreign
powers. A clip of a BBC radio interview with Mr @&se was played to him in which he had

said:

“Well, | have been enquiring, particularly from rmeighbours
here, Australia and New Zealand, but they have lseging “no”
flatly. So that option is not there.”

[143] Mr Qarase denied having invited interventioHe said he had made an inquiry on the
extent and type of assistance. He had in mind sontgelike the New Zealand peace keeping in
Tonga or the Australian Forces in the Solomons. MdCoy then played another clip in which
Mr John Howard the then Australian Prime Ministar3) December 2006 said Mr Qarase had
rung him asking for military intervention. Mr Qa&e again denied asking for military

intervention.

[144] Mr Qarase was also asked about his applicafar a pension. He said all his

parliamentary colleagues had received such saveeffimHe said if he was entitled to one, he
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should receive it. He had also written to the 8&y to Cabinet following up a prior telephone

conversation. The letter said he confirmed thaivished to take option 2, reduced pension and
gratuity. He gave details of the bank account whs would like the pension paid, said he

would be grateful for early action, signed himsald wrote below “former Prime Minister.” In

evidence he said this letter was “more by way qtiiry.”

[145] No doubt this line of questioning went teetissue of acquiescence and waiver about

which we were addressed by all counsel in clostuyesses.

Is the Presidential prerogative the same as the Psad necessity?

[146] The cases discussed so far deal with thecesesof the royal prerogative either by the
Head of State, King, or Governor-General or by aewificers or Ministers of State on the
sovereign’s behalf. IRrasadthe court had to consider the actions of Commo8aiaimarama
when it appeared the Head of State had “steppedk.asi No claim was made that the
Commodore’s actions, although found to be wellnded towards the State and its people, were
a manifestation of prerogative powers on behathefPresident. Nor were arguments addressed
on the two sources of the powers in usé’masad one for the individual actor, Commodore

Bainimarama, and one for the President over hiotifee Head of State’s emergency powers.

[147] As the cases that we have traversed indicategrounds of extremity, gravity, and
ensuing expediency, extraordinary powers are alliotbea Head of State to find a way out of
crisis. This unwelcome and anxious task is ongntggd to one person. It is a duty which was
often referred to by President Truman and earthilymarised in a famous desk sign kept at the
oval office inscribed with the words “the buck stdpere”. The prerogative or ultimate reserve
power resides with one person only. Wherea$tlasaddoctrine of necessity on the other hand
is available, in the correct circumstances, to yw#izen of the Republic. If the ship’s cargo
must be cast overboard in order that the ship migdite it through the storm to safety and all
lives be spared, so be it. Those who throw awaytrgo can say they acted in extremis, and be

excused from blame for the loss.

[148] The President is authoritatively supportedhie ultimate reserve power. It is indicated as

a continuing common law power in sections 85-87thef Constitution, a document which
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nowhere excludes such power. It is a prerogatoxeep long afforded to Governors and Heads
of State by the common law. It flows naturallyrfrdhe Ciceronian maximsalus populi est
suprema lex“the welfare of the people is the paramount I§»& Legebus 111 iii 8]. It also
derives from an implied mandatstadzimbamuto v Lardner-Bur@968] 1 AC 645 at 741E.
Although the executive authority of the State isted by the Constitution in the President, in
stating that he or she “symbolises the unity of Sitt@te” the Constitution binds the President to

act with impartiality and to achieve concord.

[149] Those who wish to avail themselves of therapal powers undePrasad must keep
themselves within the conditions as set out theagid which were republished earlier in this
judgment [at para 3]. However it is beyond douimttthe Head of State is in an entirely
different, special, and singular category. If lsésan a crisis without mala fides and addresses
the grave problems in a way that he believes hbnadtiresses those problems whether in peace
time or war, the courts will uphold his actiofuan Ponce Enrile and Others v Ramos, Chief,
Philippine Constabularg.R. No. L35538 September 17, 1974 [1974] PHSC 353

Did the President intend to exercise the prerogate/?

[150] It is said the wrong section was quoteddation taken by the President, and that the use
of the prerogative was a fall back position toifysaction taken. It was also said the President

did not intend to exercise his prerogative powers.

[151] In theWool Topscase (1922) 31 CLR 421, pp.442-3 certain agreesmeate made and
executive action taken by the Commonwealth Goventroé Australia. At the time when the
agreements were made and the executive action takeBommonwealth Government did not
address itself to, or concern itself with, its pigative powers. It did not consider the emergency
that had arisen or whether an emergency had indasen justifying the exercise by it of
prerogative power. Later when the case came ohdaring it was argued the action could also
be justified by virtue of the King's prerogativelsaacs J said it must be shown “that the
Executive considered the step necessary for thenatsecurity and in fact acted on that basis.”

The Commonwealth’s argument was rejected.
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[152] InJoseph v Colonial Treasuréd918) 25 CLR 32 at p.43 the action taken by tteteS
Government was found not to have been an intemti@xercise the national defence prerogative
but a political manoeuvre to benefit the Statetsniers and thereby to strengthen the position of
the State government. The principles were disclgseH.V. Evatt's book on “The Royal
Prerogative” 1987 Ed. At pp.254-256: see RmPrice(1920) 54 DLR 286 at p.291.

[153] We turn first to His Excellency’s addressthe nation on®January 2007. From this it
is clear that the President accepted there was\ae girisis which he considered necessitated
“hard and decisive decisions.” He referred to indorsement of the Commander’s actions
“acting in the interest of the nation and most imaotly in upholding the Constitution.” He said
he would shortly announce an Interim Governmeniis Tvould mean direct Presidential rule,
clearly a step outside the norm of the Constitytaord a manifestation of an intention to exercise

prerogative power.

[154] The next day His Excellency extended thate&Sbf Emergency, and later promulgated
Public Emergency Regulations which in turn wereerded over several months. On"16
January 2007 the President ratified and validatsmlesks.

[155] We do not feel it necessary to traverseoélthe matters which we feel would have
fuelled an intention on the part of the Presidenadt using reserve powers. The history of the
nation with its four coups, the ultimatums and disputes between the Qarase government and
the military, the constant state of strife, thesgiece of Australian warships in Fiji waters, and
the occurrence of the military takeover a monthvimes, all would have forced the President’s

hand to use such powers.
Conclusion

[156] In life it is easier to improve someone &sdraft than to initiate one’s own creation.

There are always many commentators ready to octiupyarger space of the auditorium but
fewer to volunteer to act upon the stage. In thesiBlent’s case in dealing with the growing
crisis in November and December 2006, the event' @ecember 2006, and then those of the

restoration of # January 2007, the decisions to be made were éPthsident alone. None of
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them could have been easy. Shakespeare provideghughe apposite line for such an anxious

responsibility “uneasy lies the head that wearsctbe/n” [Henry 1V Part 2 111 i 30].

[157] No-one has suggested His Excellency faiteddt honestly, impartially, neutrally and in

what he gauged was in the best interests of themahat is, of all of the inhabitants of Fijit |

is not for this court to inquire into the detailshas acts or to comment on whether one action
would have been better done another way. But dergainly open to conclude his intentions

were to unify the people of Fiji.

[158] The President assessed that Fiji was abssovads and had reached a grave crisis. A
military intervention had already occurred at thed eof a long tunnel of civil strife. If he
returned the nation to the status quo ante whahinmgve been the result? We do not have the
various intelligence and political assessmentsrieefis which might have been available to His
Excellency. When he had the freedom to act agaiPresident on"#January 2007 he had to act

swiftly and decisively.

[159] Cromwell, though a usurper himself, peraipig observed of the urgency of such a
moment:

“If nothing should be done but what is accordindaw, the throat
of the nation might be cut while we send for soneetm make a
law.”

[160] The President’s decision in short was tereise prerogative powers to rule directly until
suitable elections could be conducted. He decidedle meanwhile with the advice of a Prime
Minister and Cabinet. That decision if it werestacceed necessarily involved ratifying the acts
already carried out by Commodore Bainimarama. Were the dismissal of the Prime Minister
Mr Qarase, the dismissal of his Ministers, the dewf the appointment of Dr Senilagakali as
Caretaker Prime Minister who in turn advised thesdiution of Parliament, and the dissolution
itself. Thereafter he appointed to advise him & Rgime Minister and Ministers. In further
shorthand the President decided “direct rule, fedshtions with conditions.” The details of how
all of this was to be achieved did not affect oflet# from the President’s clear intention to act
to save the country from its strife, or affect tlegality of his acts within the scope of the

ultimate reserve powers.
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[161] In his speech the President referred tintakhe country to elections with an advanced
system at the right time. He also gave directifmmnghe absolving of the Commander and his
men. Direct rule meant that legislation would h&wéde made by Promulgation. Though we
find that the President exercises a different poWrem that permitted to Commodore
Bainimarama in 2000 ifrasad it may be concluded that the President’'s actididscomply
with the conditions imposed Brasad The approach to such an appraisal would belready
indicated, on the basis of allowing for the Prestda very wide “margin of appreciation” as
noted inNingkan(at p.390A).

[162] We find that exceptional circumstances &dsnot provided for by the Constitution, and
that the stability of the State was endangered. a&fe find that no other course of action was
reasonably available, and that such action as thkdhe President was reasonably necessary in
the interests of peace, order and good governm&dther than impairing the just rights of
citizens we conclude that the President’'s actioesewdesigned to protect a wide variety of

competing rights from displacement by avoiding tagration.

[163] We also do not find that the President’sicaxd consolidated any revolution. The
Constitution remained and remains in tact. Theegowment exists in the interim by way of
direct Presidential rule with His Excellency beiadvised by a Prime Minister and Cabinet of
Ministers. There have been criticisms of the isma of Commodore Bainimarama as Prime
Minister. We are not aware of specific difficutithe President may have incurred in obtaining
the services of competent and valiant citizensdaisg him at this time. Ideally his advisers
should be drawn from across party lines and fromde political spectrum of civil society. It is
clear from media reports many politicians have besuctant to assist. These persons might
otherwise have advised the President on the wisetavachieve a smooth return to democratic
rule through universally approved elections. Irdiadn, neighbouring states have imposed
travel bans on persons wishing to assist the R¥esidn the ground that their actions would
bolster an illegal regime. Such action would na¥édassisted the President in obtaining a broad
cross-section of persons from Fiji public life s t® forge a way out of the crisis. Non-
participation, whilst a free and democratic chomees not always assist the democratic #m:

G v MalawiCongress Part§1997] MWSC 1, 31 January 1997.
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[164] It is necessary to say something about tesiBent’s power to promulgate legislation
prior to the return of Parliament. Parliamenthe tonstitutional forum for the consideration of
new legislation. It would be constitutionally appriate for the incoming Parliament to consider
all decrees or Promulgations made in the intengepiriod which have not received the scrutiny
of the full Parliamentary process. Promulgatiorihiar reaching effect on the lives of citizens
such as the FICAC promulgation require such scyudéind representative assent. Meanwhile
such legislation is of lawful effect. Subsequentlwill be for Parliament to decide whether to

continue with such legislation or whether some ain@mt is necessary.

[165] InJokapeci Koroi and Others v Asesela Ravuvu & OthB€007.01L, 18 June 2001

in a brief ruling on an injunction application Gaitésaid:

“The doctrine of necessity is a narrow doctrine dods not cover
matters outside of the routine and the necessary.”

In Koroi v Commissioner of Inland Reven{#003] NZAR 18 at p.36 Gates J in a more
considered judgment said “but no act will have atith if it goes beyond the routine.”

[166] We feel this may have been an unnecessadtyow interpretation. Gates J was not
referred to citations that show a more generousoagp to legislative powers during a period of
extra-constitutionality. First a period of legitie direct Presidential rule, not rule by a usurper
permits of wide ranging powers; see Professor RQ@entin Baxter: The Governor-General’s
Constitutional Discretions: an essay towards aefgion (1980) 10 V.U.W.L.R. Second, the
Prasadconditions which formed the basis for the narrateiipretation of law making capability

in the interregnum that is, of action (and legisiat necessary in the interest of peace, order and
good government, had already attracted author@atiterpretation in the Privy Council decision
in the Ceylon case dbralebbe v The Quedi964] AC 900 at p. 923. The Board said:

“The words peace, order, and good government cenniot
‘British’ constitutional language, the widest lawaking powers
appropriate to a sovereign.”

[See too Philip Joseph in 1998 Anglo-American Lagwiew 18, 91, 100].
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[167] Other than to realise he must rule withdw te-assurance of popular mandate during the
interregnum, the President has yet for his purpasksl sufficiency of powers to legislate for

the public good meanwhil&hagat Singl{at p.172).

[168] We approve also the good sense of the dnaftsof the Constitution in not seeking to
define ‘emergency’ or ‘gravity of situation’ whendicating where the President might act for
the people. It would be impossible to cover thegeaof dilemmas that might arise. Of course
dilemmas would not count as crises if they wereatyepolitical inconveniences. There has
been no suggestion here that the Head of State coaBonted with a situation of mere

awkwardness or inconvenience. The crisis was f@dllitchell (at p.94) Haynes P observed:

“We, in the jurisdictions with written constitutisnof the
Westminster model realise that the Constitutionsdoet and
cannot provide for every political situation thaght arise. It does
not provide for extra-constitutional situationselikhis one at all.
We, in the Caribbean judiciary must do so. We oarimd the
solution in English cases. We ought not to lookEmglish judges
to decide it for us.”

[169] We note the completion of a census as asszty preliminary to the holding of accurate
and fair elections. We take notice of the sigaifitdemographic changes brought to light from
that survey which are likely to effect a permanamil growing dominance of the Parliament by
the indigenous. As was the caseBimutto v Chief of Army StafPLD 1977 SC 657 we do not

find it appropriate to issue directions as to ardef timetable for the holding of elections. No

doubt the President will have uppermost in his ntimel twin imperatives of the sanctity of fair

elections on the one hand and the need for urgguatrr to democratic rule on the other. In
Mitchell (at p.94) Haynes P said the court assumed thatGinernment would act with

reasonable despatch.

[170] We also note the close similarities in tteghpchosen by the President with the advice

tendered to him by the Great Council of Chiefs.

[171] To answer the questions posed therefore:
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(@) In the absence of mala fides or arbitraringes existence only and not the
exercise of the President’s powers to appoint rrersswas capable of judicial
review. The events of December 2006 are rele\mttitat determination.

(b) The court declines to grant the reliefs sought

(c) The President’s actions at the relevant tinreeewalid and are held to be lawful.

[172] The court dismisses the plaintiffs’ claimnd will consider costs subsequently on a

motion with affidavit setting out a brief summaryheads of expenditure.

[173] The declaratory orders of the court are:

0] The plaintiffs’ originating summons is disssed.

(i) The decision of the President to ratify therdissal of the Prime Minister and his
ministers, to appoint Dr Senilagakali as Caretdkeme Minister to advise the
dissolution of Parliament, and the dissolution afl@ment itself, are held to have
been valid and lawful acts in exercise of the pyative powers of the Head of
State to act for the public good in a crisis.

(i)  For the same reasons the further decisiothefPresident to rule directly pending
the holding of fresh, fair and accurate electiangpheld as valid and lawful.

(iv)  For the same reasons, the President’s aecisi make and promulgate legislation
in the interest of peace, order and good governimehe intervening period prior
to a new Parliament is upheld as valid and lawful.

(v) The grant of immunity by Promulgation was darly within the powers of the
President in the emergency, and such grant is d@selalid and lawful.

(vi)  The matter of costs will come back before toairt in an application by motion
and affidavit with brief schedule of costs.

Orders accordingly.
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